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EDITORIAL

Welcome to the third edition of The International Comparative Legal Guide to:
Fintech.

This guide provides corporate counsel and international practitioners with a
comprehensive worldwide legal analysis of the laws and regulations of fintech.

It is divided into two main sections:

Two general chapters. These chapters provide an overview of artificial intelligence
in fintech, and of the recent trends and challenges in the financing of cross-border
fintech start-ups.

Country question and answer chapters. These provide a broad overview of common
issues in fintech laws and regulations in 51 jurisdictions.

All chapters are written by leading fintech lawyers and industry specialists and we
are extremely grateful for their excellent contributions.

Special thanks are reserved for the contributing editors Rob Sumroy and Ben
Kingsley of Slaughter and May for their invaluable assistance.

Global Legal Group hopes that you find this guide practical and interesting.

The International Comparative Legal Guide series is also available online at
www.iclg.com.

Alan Falach LL.M.

Group Consulting Editor
Global Legal Group
Alan.Falach@glgroup.co.uk




Chapter 28

Luxembourg

Bonn Steichen & Partners

Pierre-Alexandre Degehet

1 The Fintech Landscape

1.1 Please describe the types of fintech businesses that
are active in your jurisdiction and any notable fintech
innovation trends of the past year within particular
sub-sectors (e.g. payments, asset management, peer-
to-peer lending or investment, insurance and
blockchain applications).

Like in most European countries, laws and regulations have
significantly increased over the last year, leading to an increasing
number of obligations to be complied with by financial actors,
including those in Luxembourg. Consequently, the regtech sector —
which was intended to release the burden of companies active in the
funds industry and professionals in the financial sector — has
evolved importantly.

Similarly, considering the leading position of Luxembourg in the
insurance sector, insurtech companies have been very active and
increasing in the past year, as well as payment services businesses.

Finally, we have noted a considerable increase from clients or
potential clients for the implementation of cryptocurrency-related
businesses and particularly those related to cryptocurrency
exchange platforms, and a constantly growing interest in initial coin
offerings and initial coin offerings-related businesses.

1.2  Are there any types of fintech business that are at
present prohibited or restricted in your jurisdiction
(for example cryptocurrency-based businesses)?

Luxembourg has not prohibited any fintech business per se. The
legal framework is mainly constituted by existing laws and rules,
such as the law of November 10" 2009 on payment services, as
amended (Law 2009), the law of April 5" 1993 on the financial
sector, as amended (Law 1993) and the regulations or circulars
issued by the Luxembourg financial supervisory authority
(Commission de surveillance du secteur financier, CSSF) related
thereto. The CSSF strives to fit new fintech businesses (such as
cryptocurrency businesses) into those existing rules.

Regarding cryptocurrencies and ICOs, the CSSF has, for the time
being, been very cautious not to take any position, by issuing
warning statements aimed at warning investors against the risks
associated with cryptocurrencies and ICOs, based on European
Securities and the Market Authority’s statements. Even though
cryptocurrencies are not per se regulated under Luxembourg law,
the CSSF will monitor any ICO or cryptocurrency initiative on a
case-by-case basis. In addition, it should be specified that in any

case, and with any company, cryptocurrency businesses and ICOs
remain subject to rules regarding, for example, anti-money
laundering.

In conclusion, although there is no prohibition per se, there is
uncertainty on the final position of the CSSF hereto, which is likely
to evolve over time.

2 Funding For Fintech

21 Broadly, what types of funding are available for new
and growing businesses in your jurisdiction (covering
both equity and debt)?

As one of the top countries in Europe as regards the financial sector,
Luxembourg is dedicated to creating a favourable environment for
fintech start-ups. As a matter of consequence, various options exist
regarding both public and private funding.

First of all, the Ministry of the Economy of Luxembourg has set up, in
partnership with private entities, the Digital Tech Fund which invests,
in particular, in the fields of cybersecurity, fintech, big data, digital
health, the media and next-generation communication networks,
digital learning, the internet of things or telecommunications and
satellite services. The Digital Tech Fund is managed by Expon
Capital.

Furthermore, the European Investment Fund (EIF) and the Société
Nationale de Crédit et d’Investissement (SNCI) also created a fund
called the Luxembourg Future Fund, investing in innovative sectors,
which is designed as an incentive for existing innovative companies
from other countries to set up their business in Luxembourg.
Moreover, LuxInnovation, which is a public entity promoting
Luxembourg as a country in particular regarding innovative
technologies, offers packages designed for start-ups at different
stages of their development.

2.2  Are there any special incentive schemes for
investment in tech/fintech businesses, or in
small/medium-sized businesses more generally, in
your jurisdiction, e.g. tax incentive schemes for
enterprise investment or venture capital investment?

From a mere tax perspective, investments in tech/fintech businesses
are treated similarly to other investments in “regular” companies.
Moreover, to the best of our knowledge, there are no specific
incentive schemes for investors in tech/fintech.
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2.3 In brief, what conditions need to be satisfied for a
business to IPO in your jurisdiction?

Depending on the choice of the targeted market (i.e., regulated or
non-regulated, such as Euro MTF in Luxembourg), different sets of
rules and various requirements will apply. Admission to listing and
trading of shares on Euro MTF is less cumbersome than on the
regulated market operated by the Luxembourg Stock Exchange
(LSE). In such case, the rules and regulations of the LSE (R&R
LSE) and the Regulation (EU) No 596/2014 of the European
Parliament and of the Council of April 16" 2014 on market abuse
(MAR) will apply. Trading and listing on the regulated market of
the LSE assumes compliance (among others) with (i) the R&R LSE,
(i) the Luxembourg law of July 10" 2005 on prospectuses for
securities (the Prospectus Law), and (iii) the Luxembourg law of
January 11" 2008 on transparency requirements in relation to
information about issuers whose securities are admitted to trading
on a regulated market (the Transparency Law).
In order to be admitted to trading and listing on the Luxembourg
regulated market, an issuer shall respect the following requirements:
[ ] Corporate form: public limited liability company (société

anonyme) or partnership limited by shares (société en

commandite par actions).

Existence: at least three financial years.

Capital: foreseeable stock market capitalisation of the shares

or, if this cannot be assessed, the capital, including the results

from the last financial year, which must amount to at least
EUR 1 million (or equivalent in any other currency).

Requirements relating to the shares:

] Free negotiability: no transfer restrictions.
[ ] Fungibility: same features within the same class.
] Capability to trade in a fair, orderly and efficient manner:

m clear and unambiguous terms;
m areliable and publicly available price;

m correlation between the price of the shares and the price of
the underlying assets;

m transparent value; and

m adequate settlement and delivery procedures (in case of
settlement in kind).

] Distribution to public: the shares must represent at least 25%
of the subscribed capital of the issuer.

] Application must cover all shares of the same category
already issued.

2.4 Have there been any notable exits (sale of business or
IPO) by the founders of fintech businesses in your
jurisdiction?

To the best of our knowledge, we are not aware of any such sale of
business or IPO by the founders of fintech businesses in Luxembourg
for the time being.

3 Fintech Regulation

3.1 Please briefly describe the regulatory framework(s)
for fintech businesses operating in your jurisdiction,
and the type of fintech activities that are regulated.

As a general rule, as mentioned above, fintech businesses in
Luxembourg are likely to fall into the scope of Law 2009 or Law

1993 whether they operate in payment services, electronic money,
disruptive financial services or the cryptocurrency sector.

Most fintech businesses will be considered by the CSSF as falling
within the scope of application of existing laws or regulations;
therefore, it is very unlikely that some fintech businesses would be
considered to be operating unregulated fintech activities.

Indeed, the CSSF clearly and repeatedly stated that even though an
innovative financial activity may seem unregulated at first sight, it
would actually be covered by existing legal provisions (i.e., likely
Law 2009 or Law 1993). Therefore, all fintech businesses should
proceed to a thorough analysis of the contemplated activity from a
legal standpoint and contact the CSSF prior to starting any activity
in Luxembourg.

3.2 Is there any regulation in your jurisdiction specifically
directed at cryptocurrencies or cryptoassets?

As in other EU Member States, Luxembourg does not yet provide for
specific regulation regarding cryptocurrencies. However, this situation
is likely to evolve rapidly. In this context, a recent new law dated
March 1% 2019 adopted by the Luxembourg legislator aims to extend
the scope of the 2001 law on the circulation of securities, in order to
allow account holders to hold securities accounts and to register
securities by means of secure electronic recording devices (DLTSs),
including registers or distributed electronic databases of the blockchain
type. This new law operates a legal fiction essential for its proper
functioning by recognising that successive registrations of securities in
a blockchain have the same effects as those resulting from transfers
between securities accounts. For the sake of legal certainty, it
expressly confirms that the maintenance of securities accounts within
DLTs or the recording of securities in securities accounts through such
DLTs does not affect the fungibility of the securities concerned.

3.3 Are financial regulators and policy-makers in your
jurisdiction receptive to fintech innovation and
technology-driven new entrants to regulated financial
services markets, and if so how is this manifested?
Are there any regulatory ‘sandbox’ options for
fintechs in your jurisdiction?

Luxembourg aims to develop a genuine start-up ecosystem.
Considering its past and present reputation as a leading financial
centre, the country has focused its efforts on the development of
fintech start-ups by creating subsidies programmes, launching
public-private initiatives (e.g., the Luxembourg House of Financial
Technology) and encouraging the major financial and banking
actors to develop their own initiatives.

As aresult, Luxembourg now has a full ecosystem dedicated to start-
ups, but more precisely to fintech start-ups with numerous
incubators, awards and both public and private initiatives. However,
there is no regulatory sandbox option as of yet in Luxembourg.
Major companies from the banking and financial sectors are
increasingly investing in fintech technologies and supporting the
newly created ecosystem.

3.4 What, if any, regulatory hurdles must fintech
businesses (or financial services businesses offering
fintech products and services) which are established
outside your jurisdiction overcome in order to access
new customers in your jurisdiction?

If the company is established in an EU Member State and has a
licence for regulated fintech businesses, it can apply to obtain the
European passport for such regulated services before the CSSF.
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Once the passport has been obtained, the said company (acting
through a Luxembourg subsidiary) may provide such fintech
business regulated services in Luxembourg. On the contrary, should
the company be established outside the EU and would like to
provide fintech business regulated services in Luxembourg, it
should incorporate a company that will apply for a specific licence
before the CSSF in order to validly operate in Luxembourg. In both
cases, the said companies will be subject to all other applicable laws
and regulations in Luxembourg. Application for an EU passport is
less cumbersome to obtain in comparison with the entire process
regarding the obtaining of the licence.

4 Other Regulatory Regimes /
Non-Financial Regulation

4.1 Does your jurisdiction regulate the
collection/use/transmission of personal data, and if
yes, what is the legal basis for such regulation and
how does this apply to fintech businesses operating
in your jurisdiction?

Like all other EU Member States, Luxembourg is subject to the
application of the EU Charter of fundamental rights which states
that all EU citizens have a right to the protection of their personal
data. Personal data has been a widely discussed subject over the last
few years, in particular due to the increase of all new innovative
technologies that have an impact on companies and customers.
Thus, the legal framework of personal data protection has been
moving over the past years.

Today, Regulation (EU) 2016/679 on the protection of natural
persons with regard to the processing of personal data and on the
free movement of such data (GDPR) has applied since May 25"
2018. Additionally, the law dated May 30" 2005 applies concerning
the specific provisions for protection of the individual in respect of
the processing of personal data in the electronic communications
sector (the E-Privacy Law).

The GDPR will apply to the processing by an individual, company
or an organisation of personal data relating to individuals in the EU.
Considering that data has become increasingly valuable for
companies in general, it necessarily impacts fintech companies to
which the collection and processing of customers’ data is of
tremendous importance.

4.2 Do your data privacy laws apply to organisations
established outside of your jurisdiction? Do your data
privacy laws restrict international transfers of data?

The GDPR, as a regulation, has applied since May 25" 2018 in all
EU countries and thus supersedes any national legislation on the
matter. As a matter of principle, the GDPR forbids any transfer of
personal data outside the EU. That being said, it contains numerous
exceptions such as (i) the transfer of data to non-EU countries
considered as having an adequate level of protection of personal
data, and (i) the EU-US privacy shield and derogations (i.e.
consent, legitimate interest, public interest, public register, vital
interest, judicial proceedings, and contract).

The GDPR applies to the processing of personal data in the context of
the activities of an establishment of a controller or processor in the
EU, regardless of whether the processing takes place in the Union or
not. The GDPR applies as well to the processing of personal data of
data subjects who are in the Union by a controller or processor not
established in the EU, where the processing activities are related to:
(a) the offering of goods or services, irrespective of whether a

payment of the data subject is required, to such data subjects in the
EU; or (b) the monitoring of their behaviour as far as their behaviour
takes place within the EU. The GDPR applies to the processing of
personal data by a controller not established in the EU, but in a place
where Member State law applies by virtue of public international law.

4.3 Please briefly describe the sanctions that apply for
failing to comply with your data privacy laws.

Under the GDPR, sanctions are particularly severe, with administrative
pecuniary sanctions up to EUR 20 million or 4% of the annual
turnover of the previous financial year.

4.4 Does your jurisdiction have cyber security laws or
regulations that may apply to fintech businesses
operating in your jurisdiction?

The E-Privacy Law contains requirements regarding security
leading to the accidental or unlawful destruction, loss, alteration,
unauthorised disclosure of, or access to, personal data transmitted,
stored or otherwise processed in connection with the provision of a
publicly available electronic communications service.

4.5 Please describe any AML and other financial crime
requirements that may apply to fintech businesses in
your jurisdiction.

The main law regarding AML in Luxembourg is the law dated
November 12" 2004 regarding the fight against money laundering
and terrorist financing, as amended from time to time (the AML
Law) and supplemented by regulations and various CSSF circulars.

The AML Law fully applies to fintech businesses. Furthermore,
payment services/electronic money institutions within the meaning
of the 2009 Law, in particular, are subject to the strict control of the
fulfilment of their AML/KY C obligations from the CSSF at both the
application stage and in the course of their business.

In connection with Directive 2015/849 on the prevention of the use
of the financial system for the purposes of money laundering or
terrorist financing (the AML 4™ Directive), and Directive (EU)
2018/843 of the European Parliament and of the Council of May 30"
2018 amending Directive (EU) 2015/849 on the prevention of the
use of the financial system for the purposes of money laundering or
terrorist financing, and amending Directives 2009/138/EC and
2013/36/EU (the AML 5" Directive), Luxembourg implemented on
January 13" 2019 a law aiming at setting up a register of beneficial
owners. This law creates a register of beneficial owners, which aims
to preserve and make available information on the beneficial owners
of the specific registered entities.

4.6 Are there any other regulatory regimes that may apply
to fintech businesses operating in your jurisdiction?

This is not applicable.

5 Accessing Talent

5.1 In broad terms, what is the legal framework around
the hiring and dismissal of staff in your jurisdiction?
Are there any particularly onerous requirements or
restrictions that are frequently encountered by
businesses?

All employees employed in Luxembourg, whether they are residents,
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border residents, European nationals or third-country nationals, are
subject to the provisions of the Luxembourg labour law, which sets
the standards aimed at governing both individual and collective
labour relations. Due to its overall presence in everyday life, the
Luxembourg labour law consists of a series of laws, Grand-Duchy
regulations and ministerial decrees, making the entire process
difficult to facilitate. To this end, the Ministry of Labour and
Employment edited a labour code, the first version of which entered
into force on September 2016.

There are two main categories of employment agreement. As a
matter of fact, it is strongly recommended to evidence the labour
relationship by the conclusion of a written employment agreement.
A fixed-term contract can only be concluded in exceptional cases
and must be in writing, otherwise it will be deemed as an indefinite
employment agreement. As a general comment, labour law rules in
Luxembourg offer a certain degree of protection to the employees.

5.2 What, if any, mandatory employment benefits must be
provided to staff?

Remuneration as global compensation includes cash remuneration and
any other benefits or accessory compensations (lunch voucher,
transportation, etc.). There are no legal obligations for an employer to
grant bonuses to its employees, which remains at the employer’s sole
discretion and are considered as a goodwill gesture. There are about 10
statutory public holiday days a year which are in addition to the
minimum holiday entitlement. The legislation provides all employees
with an annual paid vacation of at least 25 working days, which can
occur after three months of uninterrupted work with the same
employer.

The social security code makes it mandatory for all employees to be

insured with the Social Security Services (Accident Insurance,
Pension National Insurance, Health National Insurance).

5.3  What, if any, hurdles must businesses overcome to
bring employees from outside your jurisdiction into
your jurisdiction? Is there a special route for
obtaining permission for individuals who wish to work
for fintech businesses?

The hiring possibilities regarding European citizens (including
European Economic Space Member State citizens and Switzerland)
or third-country nationals are different.

European citizens can reside, move and work freely in the European
Union, while third-country nationals may enter Luxembourg for less
than three months with a valid passport and a visa, if it is required.
If a third-country national wishes to stay and work for more than
three months in Luxembourg, he or she must apply to the
Immigration Directorate of the Ministry of Foreign and European
Affairs of Luxembourg for a (temporary) authorisation to stay
(including an authorisation to work), prior to entering Luxembourg.

Notwithstanding the above, the Minister may grant a residence permit
to a national qualified from a third country who proposes to work in a
sector or profession characterised by recruitment problems. When the
job requires a high degree of competence, a residence permit for a
“highly qualified worker”” may be granted under certain conditions.

6 Technology

6.1 Please briefly describe how innovations and
inventions are protected in your jurisdiction.

Luxembourg law provides for a standard protection of innovations

and inventions mainly constituted by patent protection and design
protection on one side, and copyright and related rights on the other
side.

Registering a patent allows its holder to prevent others from using
an invention for 20 years in exchange for the disclosure of the said
invention. To be eligible for the registration of a patent, such
invention shall be new, involve an inventive step and have an
industrial application.

Design protection allows for the protection of a two-dimensional
representation (i.e., design) or three-dimensional representation (i.e.,
model) related to a product’s visual appearance. The protection lasts
for a maximum of 25 years.

Copyright mainly protects works of literature, music or art but also,
e.g., software, designs, maps, graphic elements, and plans, and as
such contributes to the innovation protection legal framework in
Luxembourg. The only two conditions are (i) originality, and (ii)
taken form. Therefore, ideas are not protected by copyright (or by
any other IP rights). That being said, ideas may be deposited within
the i-DEPOT system which may prove very useful, as evidence,
when the ideas turn into inventions or other innovations and may
then be protected as such. The i-DEPOT shall be used at an early
stage to secure as much as possible for the future invention or
innovation which is still at the idea stage.

6.2 Please briefly describe how ownership of IP operates
in your jurisdiction.

Please see question 6.1 above. Ownership of IP rights is proved by
the deposit of the contemplated IP rights with the Benelux Office of
Intellectual Property.

6.3 In order to protect or enforce IP rights in your
jurisdiction, do you need to own local/national rights
or are you able to enforce other rights (for example,
do any treaties or multi-jurisdictional rights apply)?

As mentioned above in question 6.1, patent as well as design
protection and copyright require a registration at national level in
Luxembourg. That being said, an applicant may also file a
European patent application which may cover up to 40 countries, or
an international patent application under the Patent Cooperation
Treaty, which has been signed by more than 130 countries around
the world including Luxembourg. In both cases, with a single
application, a patent may be requested in all Member States/
signatory countries.

6.4 How do you exploit/monetise IP in your jurisdiction
and are there any particular rules or restrictions
regarding such exploitation/monetisation?

IP rights may be exploited directly by the owner of the said IP rights
or by third parties, when the owner of such IP right has agreed to
authorise its use by third parties. Such use is generally determined
and limited by a contractual agreement to be signed between the
owner of the IP right and the user, under certain terms and
conditions, for a specific consideration (price payment determined
by the parties). There are no particular restrictions under
Luxembourg law for the exploitation or monetisation of IP rights,
which are often set up through contractual agreements, except in
case of non-respect of Luxembourg public order rules.
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Pierre-Alexandre is a Partner and a member of the Corporate M&A,
Private Equity, Capital Markets, Banking & Financial Services practices.
He created and developed the Startup & Fintech practice and he is
Head of the French desk. In addition to general corporate law, he
specialises in M&A, capital markets, stock exchange regulations and
corporate governance involving listed and private companies. Pierre-
Alexandre has participated in numerous stock exchanges transactions,
hostile and friendly takeovers, equity investments in listed companies,
contribution or demerger transactions, capital increases, public and
private placements of equity and debt securities.
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Additionally, Pierre-Alexandre has been involved in a number of
capital markets transactions advising international and Luxembourg
financial institutions and companies. He handles equity offering and
listing matters.

In relation to the Startup & Fintech practice, Pierre-Alexandre handles
matters related to fintech, blockchain and cryptocurrency assets, and
financial regulatory issues relating to electronic money or payment
services and banking.

BSP

Bonn Steichen & Partners (BSP) is a full-service law firm committed to providing the highest quality legal services to domestic and international
clients in Luxembourg.

With a partner-led service as a hallmark, our attorneys have developed specific expertise in banking & finance, capital markets, corporate, dispute
resolution, fintech & start-ups, investment management, M&A, labour law and tax.

Our crucial ability to adapt to new laws and regulations enables us to provide our clients with timely and integrated legal assistance.

Our client base includes domestic and foreign clients from all business sectors, including some of Luxembourg’s largest corporations and some of
the world’s leading international groups.

BSP is independent and non-affiliated to any other local or international law firms allowing us to work with the world’s leading law firms in multi-
jurisdictional transactions in the best interest of our clients.

Please visit our website www.bsp.lu for more information.
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